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Current Lopics. 
; ee FELIX ROMERO, who has just 
’ been elected president of the Supreme 
Court of the Mexican Republic, is justly re- 
garded as one of the most distinguished and 
learned jurists our sister republic has pro- 


duced. He was born in Oaxaca, and began 


his studies in the Conciliar Seminary of that 
city, pursuing his professional course in the 
Institute of Sciences and Arts of the same 


place. While yet a law student, he entered 
into public life, establishing several news- 
papers which, under his editorial guidance, 
exerted a wide influence. At the age of 23 
Mr. Romero received his diploma as a law- 
yer, and immediately went to the city of 
Mexico, where he soon became one of the 
foremost workers for democratic institutions. 
He went to the national constituent congress 
in 1856 as a national representative, and al- 
though still a young man, distinguished him- 
self for his powerful eloquence, clear 
perceptions and convincing logic. After the 
adoption of the constitution of 1857 he re- 
turned to Oaxaca as constitutional deputy of 
the state. Mr. Romero has filled the follow- 
ing positions in the branch of justice: Dis- 
trict judge, court counsellor, court secretary, 
magistrate and vice-governor of the state of 
Oaxaca. In the branch of administration he 
was successively syndic, municipal president, 
sub-secretary of the department of state, 
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government secretary under the administra- 
tions of Gen. Ballesteros, Miguel Castro, 
Porfirio Diaz, Felix Diaz and Francisco 
Meijueiro, and secretary of war in the divi- 
sion of Gen. Rosas Landa. After being 
president oi the senate he passed to the Su- 
preme Court of Justice of the nation, of 
which body he has twice been president. 
During his judicial career Mr. Romero has 
made a record in compelling obedience to 
constitutional writs, such as the omparos (as 
the habeas corpus is known in Mexico), and 
his election as the head of the Supreme 
Court cannot fail to promote stability and 
confidence, both at home and abroad. The 
fact that a man of Mr. Romero’s high char- 
acter and ability has been placed at the head 
of the judicial system of Mexico will tend to 
promote closer business and social relations 
with this country, for it is a practical guar- 
antee that all interests, foreign as well as 
native, will be properly safeguarded. 


In a case tried recently before Wright, J., 
at the Lincoln Assizes (Eng.), the prisoner 
was charged with rape, and in corroboration 
of the girl's otherwise unsupported story the 
prosecution tendered in evidence a letter 
which the girl said she had written to her 
mother immediately after the alleged assault. 
The letter was posted four or five hours after 
the time at which the crime was said to have 
been committed, and presumably contained 
the girl’s account of what had happened. 
The judge refused to allow the letter to be 
put in evidence on the ground that it was 
safer and fairer to the prisoner to exclude it, 
but he did not assert that in strict law it was 
inadmissible. “In this course,” says the 
Solicitors’ Journal, “he followed the lord 
chief justice in the case of Reg. v. Ingrey 
(64 J. P. 106), which was tried in February 
last at Bedford. In that case, on a similar 
indictment for an offense said to have been 
committed on a Saturday, the prosecution 
desired to put in evidence a letter written on 
the following Tuesday, and claimed to be 
entitled to do so on the authority of Reg. v. 
Lillyman (44 W. R. 654; 1896, 1 Q. B. 167). 
In this case the lord chief justice did not 
rule definitely that the letter was or was not 
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admissible. He said that when a complaint 
is made within a reasonable time, that state- 
ment could be given in evidence. It must be 
made within a ‘reasonable time,’ and what 
was a ‘reasonable time’ was a question for 
the court, for upon it depended the admissi- 
bility or non-admissibility of the evidence.’ 
The learned judge then said that, though he 
was not confident he was right in excluding 
the letter, it was the safer course not to put 
it in evidence. These cases show what diffi- 
culty the judges have in applying the prin- 
ciple of Reg. v. Lillyman. Of course the 
letter itself, or any complaint made by the 
woman, cannot be evidence of the facts 
therein alleged. The complaint can only be 
evidence to show that the conduct of the 
woman was consistent with her story in the 
witness-box, negativing her consent to what 
was done. This is clearly laid down in the 
judgment of the Court for Crown Cases Re- 
served. Now, it is notorious that many 
charges of assaults on women and girls are 
unfounded, and no jury will convict a man 
without some fairly strong corroboration. 
Can a complaint be any corroboration? It 
may be, if made at the earliest possible op- 
portunity, when the woman is still fresh from 
the outrage and has had no time to recover 
from the immediate effects of the alleged vio- 
lence. Except under such circumstances, 
however, to admit the terms of a complaint 
is to put a premium on trumped-up charges. 
Nothing (it is submitted) could be more dan- 
gerous than to admit a letter under almost 
any circumstances. The writing of a letter 
must be a deliberate and considered act, and 
this element of deliberation ought alone to 
be sutticient to exclude the letter. Where no 
complaint is made immediately after the as- 
sault (as was the case in both the recent 
cases referred to), the writing of a letter con- 
taining a detailed account of the alleged 
crime will probably seem to most persons 
more consistent with an imaginary assault 
or a fabricated charge than with a true story. 
Anyhow, it must always be most dangerous 
to allow a letter of this sort to be read by a 
jury, for it is impossible to secure that a jury 
shall give to it only its proper weight.” 





A decision of some importance respecting 
the status of bicycles was rendered recently 
by the Supreme Judicial Court of Massachu- 
setts in the case of Richardson v. [nhaibtants 
of Town of Danvers, the court holding that 
a bicycle is not a carriage within the meaning 
of the act entitling one injured by being 
thrown from his bicycle because of a depres- 
sion in the highway to recover for the injury. 
The statute referred to (Pub. St., c. 52, sec. 
1) provides that highways and other ways 
named shall be kept in repair at the expense 
of the town, city or place where they are situ- 
ated, “so that the same may be reasonably 
safe and convenient for travelers with their 
horses, teams and carriages at all seasons of 
the year.” The question was whether a 
bicycle is a carriage within the meaning of 
this term in the statute. The trial jury re- 
turned a verdict in favor of the plaintiff, 
which, however, the Supreme Court sets 
aside. It concedes that for many purposes a 
bicycle may be considered a vehicle or a car- 
riage — it may be lawfully used on the high- 
way, and is subject to the law of the road; it 
is subject to the provisions of law to prevent 
furious driving of any sort of carriage, and 
also to ordinances prohibiting driving on or 
over sidewalks. While this is so, the court 
regards the bicycle as more properly a ma- 
chine than a carriage, and points out the fact 
that it is so defined in Murray’s Dictionary. 
The court proceeds to argue, very conclu- 
sively, as it seems to us, as follows: 

A bicycle is of but little use in wet weather or 
on frozen ground. Its great value consists in the 
pneumatic tire, but this is easily punctured, and 
no one who uses a wheel thinks of taking a ride 
of any distance without having his kit of tools 
with him. A hard rut, a sharp stone, a bit of coal 
or glass, or a tack in the road may cause the tire 
to be punctured, and this may cause the rider to 
fall and sustain an injury. It would impose an 
intolerable burden upon towns to hold them 
bound to keep their roads in such a state of repair 
and smoothness that a bicycle could go over them 
with assured safety. It is because ordinary roads 
are not considered suitable for bicycles that cities 
and towns are given the power by St. 1808, c. 351, 
to lay out, construct and maintain paths for 
bicycles. And St. 1899, c. 474, makes it a misde- 
meanor to trespass upon a cycle path by driving 
thereon with a horse or other animal, except to 
cross the same. We are therefore of opinion that 
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a bicycle is not a “ carriage,’ within the meaning 
of that term in Pub. St., c. 52, sec. 1. 


It would seem, therefore, that while for 
certain purposes the bicycle may be consid- 
ered a vehicle, and is to be governed by the 
statutes and ordinances pertaining to vehicles 
generally, it is not to be so regarded in con- 
templation of a statute requiring roads and 
highways to be kept in safe condition for the 
passage of vehicles. We entirely agree with 
court that it would be intolerable 
burden to compel all highways to be kept in 


the an 
condition for the safe passage over them at 
all times of bicycles, and that the general 
construction of cycle paths is a convincing 
proof that they are not so regarded. 


The decision of the New York Appellate 
Division of the Supreme Court in support of 
the right of labor unions to prevent the em- 
ployment of laborers to whom they object, 
which is published in full in other columns 
of this issue of the ALBANY Law JouRNAL, is 
one of the most important we have had in 
some time, following and approving, as it 
does, the doctrine laid down in the leading 
English case of Allen v. Flood. The con- 
troversy arose between the National Protec- 
tive Association of Steam Fitters and 
Helpers and the Enterprise Association of 
Steam Fitters. Members of the last men- 
tioned union went to several buildings on 
which members of the National Protective 
Union were working and procured their dis- 
charge by threatening their employers — 
telling the employers that unless the National 
men were discharged, not only the Enter- 
prise men, but also the members of other 
unions allied with them would quit work. 
As the employers were yielding to this threat, 
the National union obtained an injunction to 
restrain them, and this injunction the Appel- 
late Division has now dissolved. Justice 
Chester B. McLaughlin, who delivered the 
opinion of the appellate court, said: 

It cannot be seriously questioned but that every 
workman has the right, in the first instance, to say 
for whom and with whom he will work. This 
right is guarantied to every person of legal age 


and competent to contract under our laws. An 
employer has the absolute right to say whom he 








will employ, and the employe has the right to say 
by whom he will be employed, and with whom he 
will work. The right is reciprocal, and once that 
right is destroyed personal liberty is destroyed and 
chaos reigns. And if one has the right, acting in 
his individual capacity, he does not lose it when 
acting with others clothed with an equal right, so 
that employers may combine and say they will not 
employ persons who are members of labor organ- 
izations and laborers may combine and say they 
will not work for employers who engage any but 
members of labor organizations. 


This decision is regarded as sweeping 
away whatever vestiges were to be found, in 
this State, of the old conspiracy legislation 
intended to prevent combinations to raise 
wages, and as establishing the principle that 
an association of laborers may do whatever 
an individual laborer may lawfully do. 


Hotes of Cases. 


Contract — Impossibility of Performance — Re- 
covery for Work Done.—In Angus v. Scully, 
decided by the Supreme Judicial Court of Massa 
chusetts in June, 1900, it was held that where 
plaintiffs had contracted to move a house, and had 
partially performed their contract when the house 
burned without their fault, they might recover for 
the work done. The court said: 

The contract was that the plaintiffs should move 
a large building belonging to the defendants from 
a lot on Third street to a lot on First street, and 
also change the location of two other buildings, of 
which one was on the First street lot, and one on 
the Third street lot; and the defendant was to pay 
them $840. In accordance with the agreement, 
the plaintiffs began the work. “ They first moved 
the house on the Third street lot, and then began 
to move the large building from the Third street 
lot across certain open lots towards the lot on 
First street. When said last-named building had 
been moved about half the distance to said lot on 
First street it was entirely consumed by fire at 
some time during the night, and thereupon, with 
the assent of the defendant, no further work was 
done in moving either of the other buildings.” 
In this action the plaintiffs seek to recover the 
fair value of the services rendered by them in the 
work done down to the time of the fire. The 
court refused to rule as requested by the defend- 
ant, that the plaintiffs could not recover, and sub- 
mitted the case to the jury upon instructions which 
would authorize them to find for the plaintiffs if 
they were satisfied that the fire was not attributable 
to any negligence of the plaintiffs. We see no 
error in the rulings under which the case thus 
went to the jury. Clearly, one of the implied 
conditions of the contract was that the building 
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should continue to exist. Upon the destruction oi 
the building the work could not be completed 
according to the contract. Authorities differ as 
to the rights of the parties in such a case, but so 
far as respects this commonwealth the rule is well 
settled. As stated by Knowlton, J., in Butterfield 
v. Byron (153 Mass. 517, 523, 27 N. E. 669, 12 L. 
R. A, 573): “ The principle seems to be that when, 
under an implied condition of the contract, the 
parties are to be excused from periormance if a 
certain event happens, and by reason of the hap- 
pening of the event it becomes impossible to do 
that which was contemplated by the contract. 
there is an implied assumpsit for what has prop 
erly been done by either of them; the law dealing 
with it as done at the request of the other, anil 
creating a liability to pay for its value, to be 
determined by the price stipulated in the contract. 
or in some other way if the contract price cannot 
be made applicable.” Stated more narrowly, and 
with particular reference to the circumstances of 
this case, the rule may be said to be that where 
one is to make repairs or do any other work on 
the house of another under a special contract, and 
his contract becomes impossible of performance 
on account of the destruction of the house withou: 
any fault on his part, then he may recover for 
what he has done. This case comes clearly within 
this rule (Lord v. Wheeler, 1 Gray, 282; Butter- 
field v. Bryon, ubi supra, and cases therein cited). 


SS ee 
LABOR ORGANIZATIONS. 
THE DocrTrRiNE OF ALLEN v. FLoopD APPROVED 
AND FOLLOWED. 
New YorkK SuPREME Court — APPELLATE Divi- 
SION — First DEPARTMENT. 


July, 1900. 

Present: Hons. CHARLES H. VAN Brunt, P. J.; 
GporceE L. INGRAHAM, CHESTER B. MCLAUGHLIN 
and Epwarp W. Hatcn, JJ. 

NATIONAL PROTECTIVE ASSOCIATION OF STEAM 
Fitters & HeLpers and CHARLES McQUEED, 
Respondents, v. Jas. M. Cummrtncs, Jas. J. 
NUGENT; Patrick J. Durr, as Treas. of En- 
terprise Ass’n, and JoHN F. MULLANEY, as 
Treas. of the Progressive Ass’n, impl’d with 
WiiiaM J. O’Brien, as Pres’t of the Board 
of Delegate, Appellants. 

It is not unlawful for a labor organization to re- 
fuse to permit its members to work upon any 
job where members of a rival organization 
are employed, or to threaten so to do, nor to 
inform the employers in each instance that 
unless the members of the rival organization 
are discharged a strike or abandonment of 
the job will be ordered. 

It seems that an employer has the absolute right 
to say whom he will employ and the employe 





has the right to say by whom he will be em 
ployed and with whom he will be employed, 
and neither loses this right when acting with 
others, clothed with an equal right, so tha: 
employers may combine and say that they 
will not employ persons who are members oi 
labor organizations, and laborers may com- 
bine and say they will not work for employers 
who engage any but members of labor organ- 
izations. 

A labor organization may procure the discharge 
by lawiul means of any person in order that it 
may obtain employment for its members. 

Appeal irom judgment entered upon decision of 
the court at Special Term perpetually enjoining 
and restraining the defendants from interfering 
with the work, business or employment of the 
plaintiff or any of its members, and from coercing 
or obtaining by commands, threats, strikes or 
otherwise, the dismissal or discharge by an em- 
ployer of the plaintiff McQueed or any of the 
members of the Protective Association. 

Alired Steckler for appellants Cummings, and 
Duff, as treas. of Enterprise Ass’n; Victor J. 
Dowling for appellants Nugen, and Mullaney, as 
treas. of Progressive Ass'n; Andrew J. Shipman 
ior respondents. 


McLauGuuin, J.— This action was brought to 
procure a judgment perpetually enjoining and 
restraining the defendants and each of them, their 
officers, members and agents, from in anywise 
interiering with or in any manner hindering or 
harassing the work or employment of the plain- 
tiff McQueed, or any members of the plaintiff cor- 
poration, and from coercing or obtaining by 
threats, commands, strikes or otherwise, the dis- 
missal or discharge of such persons, or from in 
anywise interfering with the business of the plain- 
tiff or any of its members. The complaint, in 
substance, charged that the plaintiff association is 
a corporation organized under the laws of the 
State of New York, for the purpose of supplying 
steam fitters and helpers; that McQueed is the 
president, and instituted the action in behalf of 
himself and all other members of the association; 
that the defendant O’Brien is the president of a 
board of delegates, an unincorporated association 
composed of delegates of various labor organi- 
zations; that the defendant Duff is the treasurer, 
and the defendant Cummings the walking delegate 
of the defendant Enterprise Association, an unin- 
corporated association composed of steam fitters; 
that the defendant Mullaney is the treasurer, and 
the defendant Nugent is the walking delegate of 
the Progress Association, an unincorporated asso- 
ciation composed of steam fitters’ helpers; that 
the members of both the Enterprise and Progress 
Associations are “ banded together, chiefly to se- 
cure employment in said trade or work for their 
members and to prevent other persons of the 
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same trade, not members of the said associations, 
from procuring or retaining such employment, 
and the officials of said association usually 
charged therewith are the said walking delegates, 
and they, together with all the other like delegates 
duly elected from other trades unions and labor 
organizations, make up the said board of dele- 
that the defendants Cummings and 
Nugent, as such walking delegates, are empowered 
by their respective associations to visit buildings 
in the course of erection wherein steam fitting and 
steam work are being done, and to ascertain if any 
persons are engaged on such work who are not 
members of their respective associations, and if 
they find such persons are engaged, then, in their 
discretion, to demand that such persons be dis- 
charged by their employers; that the by- 
rules and regulations of such associa- 
and of the other organizations 
representatives act with them and compose 
the board of delegates, require that the members 
of such organizations give prompt and implicit 
obedience to the demands of the walking dele- 
gates; that on or about the 14th of February, 1808. 
certain members of the plaintiff corporation were 
employed by one William E. Roys in doing some 
work for him in the city of New York, and while 
they were thus employed the defendants Cum- 
Nugent, acting for and representing 
their organizations, unlawfully conspired and com- 
bined with 
Enterprise 


gates; ” 


laws, 
tions, labor 


whose 


mings and 


the other officers and members of the 
and and the 
other members of the board of delegates with the 
intent and for the purpose of injuring the plaintiff 


Progress associations 


and its members and depriving them of their em- 
ployment and business, and threatened that, if said 
Roys did not discharge the members of the plain- 
tiff, the members of the defendant organizations 
would order and compel the other laborers em- 
ployed by him to strike and withdraw from the 
work in which they were engaged, and thereby 
hinder, delay and embarrass him by stopping work 
on his buildings, then in the course of erection, to 
his great loss and damage, &c., and that by reason 
of such threats Roys did discharge the members 
of the plaintiff organization, to their great loss and 
damage. The complaint also contains similar alle- 
gations as to two other jobs, designated as the 
J. B. Smith job and the George A. Pratt job. 

and the Enterprise Association, 
the Progress Association, and 
O’Brien as the president of the board of dele- 


Cummings 
Nugent and 
gates, interposed separate answers, 
stantially all the 


denying sub- 
the 
The issue thus formed by the com- 


material allegations of 
complaint. 
plaint and the respective answers came on for 
trial before the court at Special Term, where a 
decision was rendered awarding to the plaintiffs 
substantially all the relief demanded in the com- 
plaint. Judgment was thereafter entered in ac- 


cordance with the decision, from which Cummings 





and the Enterprise Association and Nugent and 
the Progress Association have appealed. 

It is unnecessary to consider the appeal taken 
by Nugent and the Progress Association, since 
no exception was taken by either of them to the 
decision of the court. The decision rendered was 
the one provided for in section 1022 of the Code 
of Civil Procedure, and inasmuch as no exception 
was taken to it, as required by that section, this 
court has uo power to review either the decision 
of the court or any of the exceptions taken upon 
the trial (Goldstein v. Guetalia, 40 App. Div. 451; 
Van Vleck v. Ballou, 40 App. Div. 489; Thompson 
v. Schwartz, 39 App. Div. 658; Steifel v. Novelty 
Co., 12 App. Div. 266; Murphy v. Reddy, 9 App. 
Div. 620). The judgment, therefore, so far as it 
relates to the Progress Association and its walk- 
ing delegate, must be affirmed, with costs. The 
defendant O’Brien did not appeal; therefore the 
only question presented is the one raised by the 
appeal taken by the Enterprise Association and 
its walking delegate, Cummings. 

From the evidence offered upon the trial it ap- 
pears that the object to be accomplished by the 
Enterprise Association is “to encourage a higher 
standard of skill in the craft and provide the trade 
with a better class of workmen; to raise and keep 
up the standard of wages; to assist each other to 
secure employment; to reduce the hours of daily 
labor: to furnish aid in case of death, and by all 
legal and proper means to advance the moral, in- 
tellectual, financial and social condition of all 
And the duty of the walking delegate 
is to see, among other things, that “no member 
” that, before a per- 
son can become a member of the association, he 
must first submit to and pass the examination 
required by the association and pay an admission 
fee: that the defendant Cummings, when he first 
applied to become a member, was subjected to 
this examination, which he failed to pass. and was 
refused admission, but subsequently succeeded in 
passing the examination, and thereupon became 
a member of the association: that the plaintiff 
McOueed sought to join said association, but was 
unable to pass the required examination, and he 
thereupon, in connection with others, organized 
the plaintiff association: that the Enterprise Asso- 
ciation refused to permit its members to work 
upon any job where the members of the plaintiff 
were employed. and informed the emnplover in 
each instance that the members of the 
plaintiff were. discharged they would strike. or, in 
other words, abandon the job — which they did or 
threatened to do in the three instances specified 
in the complaint: that they neither used force nor 
did anythine tending to a breach of the peace, 
other than that included in the threat to order a 
strike or withdraw its members. as well as the 


members.” 


works with non-union men; 


unless 


members of the other associations allied with it, 
from the work on which they were engaged. 
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This is aJl the evidence shows when it is care- 
fully considered; and the sole question presented 
is whether or not such acts constitute in law a 
wrong for which the plaintiff and its members are 
entitled to the relief demanded, or any relief. It 
cannot be seriously questioned but that every 
workman has the right, in the first instance, to say 
for whom and with whom he will work. This right 
is guaranteed to every person of legal age, and 
competent to contract, under our laws. An em- 
ployer has the absolute right to say whom he will 
employ, and the employe has the right to say 
by whom he will be employed and with whom he 
will work. The right is reciprocal, and once that 
right is destroyed personal liberty is destroyed and 
chaos reigns. And if one has this right. acting in 
his individual capacity, he does not lose it when 
acting with others, clothed with an equal right, so 
that employers may combine and say they will 
not employ persons who are members of labor 
organizations, and laborers may combine and say 
they will not work for employers who engage any 
but members of labor organizations. 

Here the question, it is true, is not between the 
employed and the employer, but between two 
rival labor organizations; but the principle which 
is sought to be invoked is the same as that which 
relates to and governs the relation between the 
employed on the one side and the employer on 
the other. As already indicated, the only com- 
plaint made against the Enterprise Association 
and its walking delegate, Cummings, as set out in 
this record, is that the members of that organiza- 
tion refused to work with the members of the 
plaintiff organization, and that they threatened to 
quit and abandon the work on which they were 
engaged, in each instance, unless the members of 
the plaintiff organization were discharged. and by 
reason of that threat they were discharged and 
their places filled by members of the Enterprise 
Association. 

It cannot be questioned but that one may. by 
lawful means, obtain employment either for him- 
self or another. He may procure the discharge, 
by lawful means, of another person, in order that 
he may obtain employment, either for himself or 
another. This is all that the Enterprise Associa- 
tion did. It was seeking to obtain employment 
for its own members, and wherever it found 
places filled by members of the plaintiff associa- 
tion it procured their discharge, in order that ihe 
employment might be given to members of the 
Enterprise Association, and, in case that was not 
done, they either withdrew or threatened to with- 
draw from the work. The case, therefore, is 
brought directly within the principle laid down in 
the celebrated case of Allen v. Flood (L. R. App 
Cas., 1898, p. 1). 


In Allen v. Flood (supra) the plaintiffs were 
shipwrights and members of a trades union called 
the Shipwrights’ Providence Union, and employed 








by the Glengall Iron Company, upon the repairs 
of a certain ship. The Glengall Iron Company 
had also engaged, for the iron work upon the 
ship, members of a trades union called the United 
Society of Boiler Makers and Iron Shipbuilders. 
A dispute arose between the two labor associa- 
ucns as to the right of the shipwrights to do iron 
work, and the members of the boiler makers com- 
municated with their organization, whereupon one 
of its representatives had an interview with the 
Glengall Iron Company and informed it that, «n 
less the members of the shipwright association 
were discharged, the boiler makers would strike 
—that they would not work with the shipbuild- 
ers — and, by means of such threat, the iron com- 
pany discharged the shipwrights, who brought an 
action to recover the damages sustained by reason 
thereoi. They had a judgment, which was af- 
firmed by the Court of Appeal, but reversed in 
the House of Lords, and during the course of the 
opinion delivered by Lord Watson he said: “ It is, 
in my opinion, the absolute right of every work- 
man to exercise his own option with regard to the 
person in whose society he will agree or continue 
to work. It may be deplorable that feelings of 
rivalry between different associations of working- 
men should ever run so high as to make members 
of one union seriously object to continue their 
labor in company with members of another trade 
union, but, so long as they commit no legal wrong 
and use no means which are illegal, they are at 
perfect liberty to act upon their own views.” And 
Lord Herschell, in delivering an opinion in the 
same case, after reviewing very many authorities 
bearing upon the subject, reached the same con- 
clusion that Lord Watson reached, and said: “I 
understood it to be admitted at the bar * * ? 
that it would have been perfectly lawful for all the 
iron workers to leave their employment and not 
to accept a subsequent engagement to work in the 
company of the plaintiffs. At all events, I cannot 
doubt that this would have been so. I cannot 
doubt, either, that the appellant, or the authorities 
of the union, would equally have acted within his 
or their right if he or they had ‘called the men 
out.’ They were members of the union. It was 
for them to determine whether they would become 
so or not, and whether they would follow or not 
the instructions of its authorities —though no 
doubt if they had refused to obey any instructions 
which, under the rules of the union, it was com- 
petent for the authorities to give, they might have 
lost the benefits they derived from membership. 
soiling The members of these unions, of what- 
ever class they are composed. act in the interest 
of their class. If they resort to unlawful acts 
they may be indicted or sued. If they do not re- 
sort to unlawful acts they are entitled to further 
their interests in the manner which seems to them 
best and most likely to be effectual. If, then, the 
men had ceased to work for the company, either 
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of their own motion or because they were ‘ called 
out,’ and the company, in order to secure their 
return, had thought it expedient no longer to 
employ the plaintiffs, they could certainly have 
maintained no action. Yet the damage to them 
would have been just the same. The employer 
would have been subjected to precisely the same 
‘coercion’ and ‘ intimidation,’ save that it was by 
the act and not by the prospect of the act. They 
would have yielded in precisely the same way to 
the pressure put upon them and been actuated by 
the same motive, and the aim of those who exer- 
cised the pressure would have been precisely the 
same. The only difference would have been the 
additional result that the company also might have 
suffered loss. I am quite unable to conceive how 
the plaintiff can have a cause of action, because, 
instead of the iron workers leaving, either of their 
own motion or because they were ‘called out,’ 
there was an intimation beforehand that either the 
one or the other of these courses would be pur- 
sued. * * * They had no ground for com- 
plaint, if the men left, as they were by contract 
entitled to do, whether the men left of their own 
motion or followed the instructions of their union 
leaders. It is said that the company were in the 
power of the men, because of the business loss to 
which the withdrawal of the men would subject 
them. But to what was this due, if not to the act 
of the company themselves in employing these 
men under a contract, which either party might at 
any day determine? * * * The object which 
the appellant and the iron workers had in view 
was that they should be freed from the presence 
of men with whom they disliked working, or to 
prevent what they deemed an unfair interference 
with their rights by men who did not belong to 
their craft, doing the work to which they had been 
trained. Whether we approve or disapprove of 
such attempted trade restrictions, it was entirely 
within the right of the iron workers to take any 
steps, not unlawful, to prevent any of the work 
which they regarded as legitimately theirs being 
intrusted to other hands.” 

In the recent case of Davis v. United Portable 
Hoisting Engineers (28 App. Div. 306), Mr. Jus- 
tice Ingraham, referring to the case of Allen v. 
Flood, said: “ The organization of an association 
or corporation for the purpose of obtaining em- 
ployment for its members, and the acts of the 
corporation or its agents in accomplishing that 
result — as long as such acts are confined to legal 
methods of solicitation, or the promise of the 
support of the organization or corporation and its 
members to those who employ them —are cer- 
tainly not illegal. It must always be held to be a 
fundamental principle of our law that employers 
of labor have the absolute right to employ whom 
they please and to refuse to employ those whuse 


services are not agreeable or advantageous, and 





so it is the right of each employe to work for 
whom he pleases and to refuse to work for any 
one where either the employer or the employment 
is distasteful to him. It is not illegal for an 
employer to refuse to employ individuals who be- 
long to a particular society or members of a par- 
ticular corporation, or for members of a particular 
association or organization to refuse to work with 
others who are not fellow-members of the organ- 
ization or corporation. It is not, therefore, illegal 
for an employer to insist upon employing members 
of one organization only, nor for the employes of 
one employer to refuse to work for him unless all 
his employes are members of one organization or 
corporation.” 

Here, as we have already said, all that the En- 
terprise Association did, acting through its repre- 
sentative Cummings, was to refuse to work with 
members of the plaintiff organization, and to insist 
upon their discharge, and, in case that was not 
done, to withdraw from the work or order a strike 
of their members on that particular job; and ap- 
plying the principle laid down in Allen v. Flood 
and Davis v. United Portable Hoisting Engineers, 
it must be held, it seems to us, that they had a 
legal right to do just what they did, and in reach- 
ing this conclusion the case of Curran v. Galen 
(152 N. Y. 33) has not escaped our attention. In 
that case the decision was based upon a demurrer 
to an answer interposed to the complaint. The 
allegations of the complaint were that certain 
members of a labor organization threatened the 
plaintiff that unless he would join the organiza- 
tion, pay the initiation fee, and subject himself to 
its rules and regulations, they and the association 
would obtain his discharge from the employment 
which he then had, and make it impossible for 
him to obtain employment in the city of Rochester 
or elsewhere until he became a member of such 
association, and that in pursuance of that con- 
spiracy, upon plaintiff's refusing to become a 
member of the said association, the said members 
and the association procured the plaintiff’s dis- 
charge, by reason of false and malicious reports in 
regard to him, by which they sought to bring him 
into ill-repute with members of his trade and 
employers, and to prevent him from prosecuting 
his trade and earning a livelihood. The bare state- 
ment of the issue there involved is sufficient to 
show the distinction between that case and this. 
Here the Enterprise Association and its members 
did not threaten to do anything to prevent the 
members of the plaintiff organization obtaining 
work at any place except where its members were 
employed. 

The judgment, therefore, so far as the same re- 
lates to or affects the defendant Cummings and 
the Enterprise Association, must be reversed and 
a new trial ordered, with costs to the appellant to 
abide the event, and affirmed, with costs, so far as 
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the same relates to or affects the defendant Nu- 
gent and the Progress Association. 

Van Brunt, P. J.; INGRAHAM and Harcu, JJ., 
concur. 


INGRAHAM, J. (concurring) —I concur with Mr. 
Justice McLaughlin in a reversal of this judgment 
I had occasion to express my views on this ques- 
tion in the case of Davis v. United Engineers (28 
App. Div. 400), and, upon the principle there 
stated, it follows that in this case the plaintiffs are 
not entitled to any relief. This action is founded 
upon an alleged illegal combination or conspiracy, 
and it seems to me that the crucial question in 
such an action must be whether the acts of the 
defendants were illegal. It certainly must follow 
that, if it is lawful for an individual to do a certain 
act, it is lawiul for him to combine with others in 
the same situation to do the same act. It is the 
illegality of the purpose to be accomplished or of 
the means used to accomplish that purpose that 
makes a combination illegal. Nor can it be that 
the fact that the purpose when accomplished will 
cause an injury makes the action of those engaged 
illegal. All competition in trade or business tends 
necessarily to reduce the profits of those engaged 
in that business, but it would not be claimed that 
a combination having for its object competition in 
business would be illegal. As I understand it, the 
right of an employer to select his employes, and 
the right of the employe to select his employer, is 
one that is not only recognized by law, but is a 
right that is essential to the liberty of the indi- 
vidual, and any consideration that would restrict 
that right would be illegal. But there is also the 
right of each individual to pursue his lawful trade 
or calling, and any combination which would have 
for its object the restriction of that right would 
be opposed to the spirit of our institutions and 
against public policy. If the individual has the 
right to choose hts employer without regard to his 
motive or reason for making the choice, he cer- 
tainly has the right to combine with others having 
the same interest that he has, and such a combina- 
tion would not be illegal. On the other hand, no 
individual has the right to prevent another indi- 
vidual from earning his livelihood, and for several 
to combine for such a purpose would be an illegal 
combination that would justify an interference by 
the court. As was said by the Court of Appeals 
in Curran v. Galen (152 N. Y. 36), “ public policy 
and the interests of society favor the utmost free 
dom in the citizen to pursue his lawful trade or 
calling, and if the purpose of an organization or 
combination of workingmen be to hamper, or to 
restrict, that freedom, and, through contracts or 


arrangements with employers, to coerce other | 


workingmen to become members of the organiza- 
tion and to come under its rules and conditions. 
under the penalty of the loss of their position, and 
of deprivation of employment, then that purpose 
seems clearly unlawful and militates against the 





spirit of our government and the nature of our 
institutions. The effectuation of such a purpose 
would conflict with that principle of public policy 
which prohibits monopolies and exclusive privi 
leges.” We have, therefore, to look at the object 
sought to be attained by this defendant associa- 
tion, and to whether the purpose 
sought to be accomplished or the means used to 
accomplish that purpose can be said to come 
within this condemnation. The constitution and 
by-laws of the Enterprise Association, of which 
the defendant Cumming was the walking delegate, 
disclosed no illegal or unlawful purpose; but, on 
the contrary, a praiseworthy one, having for its 
object the elevation of its members, the encour 
agement of a higher standard of skill in the craft, 
providing the trade with a better class of work- 
men, 


determine 


“and by all legal and proper means to ad 
vance and elevate the moral, intellectual, financial 
and social conditions of all members.” 

Sut however worthy the aims of the association, 
they had no right to use illegal means to accom 
plish their object. 
that the 
him to become a 


The individual plaintiff claims 
association allow 
The association had 
established a standard of skill in the trade to which 
its members belonged. 


defendant refused to 


member. 


Each applicant for mem- 
bership was required to pass an examination to 
show that he was qualified as a mechanic. The 
individual plaintiff in this sought such 
membership, and after an examination was refused 
There 
is nothing to show that there was bad faith in this 
refusal, and the evidence that the individual plain 
tiff was rejected because he failed to pass the 
examination strongly preponderates. 


action 


admittance as a member of the association. 


There cer- 
tainly was no right of action against either the 
association or its representatives because of the 
refusal to allow the plaintiff to become a member. 
Nor does the fact that Cumming as an officer of 
this association induced employers to discharge 
the individual plaintiff and other members of the 
plaintiff corporation from their employ, and to 
employ members of defendant association in their 
place by threats of ordering a strike if that de- 
mand was not complied with, prove an _ illegal 
combination entitling plaintiff to relief. I agree 
with Judge McLaughlin that a fair consideration 
of this testimony shows that all that Cumming did 
was to say to employers that if any other members 
of the defendant association were employed the 


members of the association would refuse longer to 


work with such employer. The substantial state- 
ment that was made was that the members of the 
defendant association would refuse to work for an 
employer unless members of their association were 
exclusively employed. Thus, Mr. Baily testified 
that he employed the plaintiff and a helper, and 
that Cumming came to him and told him that he 
would have to take his steam fitters off: that if he 
did not “he would strike the job. * * * He 


‘ 
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told me I could not have the National Association 


men on that job;” that he would strike the job; 
“ general strike of the whole building; and that 
in consequence of that statement Baily discharged 
the individual plaintiff and his helper. Cumming 


appears to have been backed up by representa- | 


tives of other labor organizations that were in 
sympathy with the defendant association. This is 
nothing more than a statement by the representa- 
tive of this defendant association that its members 
would refuse to work for an employer who em- 


ployed the plaintiff or others who were members | 


of the plaintiff's corporation. Yet it would seem 
quite clear that this was nothing more than Cum- 
ming had a right to do. The members of the 
defendant association had the absolute right to 
refuse to work for Mr. Baily without assigning 
any reason, and the association could authorize its 
officers to say upon what terms its members would 
work for him; and if Cumming, as the representa- 
tive of this association, stated the condition upon 
which members of the association should work for 
Baily, and Baily refused to accede to those terms, 
it was not illegal for him to advise the members 
of the association of which he was an officer or 
the members of other associations in sympathy 
with his to refuse to continue in Baily’s employ. 
Thus, neither Cumming, as an officer of the de- 
fendant association, the association itself, nor the 
individual members of the association committed 
an illegal act for which it or they were liable for 
damages, or from the performance of which they 
should be enjoined, by stating to employers of 
labor that members of that association would 
refuse to work or would leave work if other than 
their members were employed. We have also evi- 
dence of threats made by Cumming and other 
representatives of this defendant association to the 
plaintiff that they would not allow the individual 
plaintiff or members of the plaintiff corporation to 
work in New York city unless they became mem- 
bers of the defendant association, 


Undoubtedly it would have been illegal for 
Cumming to attempt to prevent the individual 
plaintiff or others from obtaining work without 
joining his association. If that had been the pur- 
pose, and if that purpose had been accomplished, 
the plaintiff would have had a cause of action 
against those united in its accomplishment: but a 
fair consideration of this testimony, I think, shows 
that there was no combination to prevent the indi- 
vidual plaintiff or the other members of the plain- 
tiff corporation from obtaining work, nor was that 
the object sought to be accomplished, except so 
far as was necessary to procure and retain work 
for members of this defendant association. The 
members of this association had a right to obtain 
work if possible. although it resulted in leaving 
the plaintiff and the members of the plaintiff cor- 
poration without work. They had a right to insist 
upon the superior attainments of the members of 





their association, and that its members were better 
workmen than the members of the plaintiff cor- 
poration, and that, therefore, they should be pre- 
ferred; and as long as their acts tended merely to 
obtain employment for themselves, even though it 
was at the expense of the plaintiff and his associ- 
ates, no legal wrong was committed. Yet this is 
all that I can see after a careful examination of 
this testimony that these defendants did.. They 


| insisted that their men should be employed; stated 


that their men would not work with the individual 
plaintiff or members of the plaintiff corporation, 
and that unless the members of the plaintiff cor- 
poration were discharged their men would leave 
work. That, I believe, the defendants had a per- 
fect right to insist on. In doing so they com- 
mitted no illegal act, and the court below was not 
justified in enjoining them from continuing to do 
that which they had a legal right to do. 

I concur in the reversal of the judgment. 

McLavGuiin and Hatcn, JJ., concur. 


a ~ a 


CONCERNING A RULE IN APPELLATE 
PROCEDURE. 


HAT rules which found on the form of pro- 
cedure, and not in the merit of a cause, are 
cutting an increasingly large figure in the dis- 
position of appeals, reported decisions have little, 
if any, room for doubt. Where a reported de- 
cision discloses such an application of one of those 
rules as apparently loses sight of the reason of the 
rule, and seemingly lacks the support of any other 
reason than that of a convenient short cut for the 
court to escape encounter with the merits of the 
cause, the decision is that deserves to be 
looked into as an aid to a better comprehension 
of the reason of the rule. On this score the de- 
cision of the Appellate Court of Indiana, in the 
recent case of Hildebrand, Trustee, v. Sattley 
Manufacturing Co., reported in 57 N. E. 594, is 
one that comes well to the front, and to look into 
it accordingly is the next thing in order. 

As reported the case does not disclose the * form 
and pressure” of the “conclusions of law;” but 
the record in the case shows them up in the words 
following: “ And as conclusions of law upon these 
facts the court finds: 1. That under and in virtue 
of said written contract between the plaintiff and 
said firm of Beals & Orr, the legal title to and 
ownership of all the goods and merchandise by 
the plaintiff delivered to said firm, and by said 
firm received from the plaintiff under said written 
contract, as also the title to and ownership of the 
proceeds of sale thereof, was reserved to and re- 
mained in the plaintiff: and that the defendant, 
Philip M. Hildebrand, trustee, has, in collecting 
the said sum of $188, collected so much money 
rightfully the money of the plaintiff; and further, 
that the co-defendant, George Anthony, as to the 
sum of $122.97 was and is rightfully indebted to 


one 
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the plaintiff, and not to the defendant, Philip M. 
Hildebrand, trustee; and that Beals & Orr owe 
to the plaintiff $936.48.” 

Into how many distinct propositions of law that 
particular language necessarily resolved itself 
under the mental touchstone of the Appellate 
Court of Indiana, their opinion, as written and 
filed, does not disclose. 


That opinion does disclose, however, that * ap- 
pellant excepted to the conclusions of law as fol- 
lows: “ To which conclusions of law the defendant, 
Philip M. Hildebrand, trustee, now here at the 
time excepts;” and at the end of this come the 
court’s pregnant sentences: “This alone is as- 
signed as error. The exception is to the con- 
clusions of law jointly, and if any one of them is 
right, the exception must fail,” citing four cases, 


which will be looked into further on in the order 


of their citation. 

On the concession that the language of the con- 
clusions of law so excepted to and so assigned 
as error by a single party to the cause, and he the 
sole appellant, necessarily resolves itself into, say, 
three distinct propositions of law, the point re- 
mains whether, so far as the validity of the ex- 
ception as taken is concerned, under the rule upon 
which the Appellate Court of Indiana takes their 
stand, any more than one of those propositions of 
law was open to question by the exceptor as being 
a proposition of law in any wise affecting his 
interests? 

For if there were three distinct propositions of 
law involved in the trial court's statement of its 
conclusions of law, it is as “ plain as a pike staff” 
that one of them pertained exclusively to a sep- 
arate issue formed the appellee and 
George Anthony, in which the appellant had in 
no wise participated, and on which the appellee's 
several judgment against Anthony for 
$122.97 proceeded; and that another of them per- 
tained exclusively to a separate issue formed be- 
tween the appellee and Beals & Orr, in which the 
appellant had in no wise participated, and on which 
the appellee’s several judgment against Beals & 
Orr for $936.48 proceeded. 

Of course, the soundness of that proposition of 
law which so pertained to George Anthony being 
settled as to George Anthony, on the soundness 
of that proposition of law which so pertained to 
Beals & Orr being settled as to Beals & Orr, 
might settle its soundness as to “ all the world and 
the rest of mankind,” under the doctrine of res 
adjudicata, or some other doctrine convenient for 
its lucidity or obscurity, as the case might be. 
But the pinch is to understand how that sort of a 
settlement could preclude examination by the Ap- 
pellate Court of Indiana into a proposition of law 
distinct from and independent of either of those 


between 


George 


two, on the appeal of a party incompetent to 
question either of those two, whether competent 
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or not to question such distinct and independent 
proposition. 

Unquestionably it is horn-book law: (a) That a 
demurrer to a declaration must fail where the 
declaration contains several counts, one of which 
States a cause of action; (b) that if more parties 
than one join in a demurrer it must fail as to all 
of them if it is not well taken as to any of them; 
(c) that if more parties than one join in an ex- 
ception, or in an assignment of error, neither the 
exception nor the assignment of error will present 
any other than such question as involves the rights 
of all of the parties, or avail as to any unless as to 
all of the parties. But suppose, under (a), the 
cause of action which one of the counts states is a 
cause of action, not against the demurrant, but 
against some one who, perchance, figures in the 
suit as a co-party, but comes not forward as a co- 
demurrant. Is it to be said that the demurrer is a 
challenge of the declaration for a cause of action 
not as against the challenger, but as against any 
one who might have joined him in the challenge? 
Or suppose, under (b), the demurrer was not 
joined in by some one so figuring in the suit as a 
co-party, but who, that demurrer having been dis- 
posed of by the court, comes forward as a sole 
demurrant. Is it to be said that this demurrer by 
him is a challenge of the declaration for a cause 
of action, not as against him, the challenger, but 
as against him jointly with any one who might 
have joined him in the challenge? Or suppose, 
under (c), but one of all who chance to figure in 
the suit as co-parties ventures upon the exception 
or the assignment of error. Is it to be said that 
the exception or assignment of error presents no 
question in the interest of the exceptor or plain- 
tiff in error because there was a question in the 
interest of some one else who chanced to figure in 
the suit as a co-party as to which the decision of 
the trial court had been correct? 

Unless principle and authority enforce an affirm- 
ative answer to one or more of these queries, try- 
ing to understand the logic of the above shown 
application of a rule by the Appellate Court of 
Indiana is not so very unlike trying to understand 
how —“ passional attraction” left out of the 
score —the master of Cleveden should, of neces- 
sity, feel the twinges of a case of gout located in 
some foot fortunate enough to bestow itself under 
the mahogany of the master of Sandringham. 

But speaking of principle and authority recalls 
the matter of the four cases cited by the Appellate 
Court.of Indiana in support of the rule as they so 
apply it, and suggests the propriety of looking 
into such cases for more light. 

Now, Royse v. Bourne (149 Ind. 187, 47 N. E. 
827) turns out to be a case where co-parties had 
joined in excepting to the conclusions of law, as 
also in assigning error, on appealing, and where 
the court, in disposing of their appeal as was 
done, were clearly either within the reason of the 
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doctrine that a declaration, if good as against any 
of the defendants, is, under the test of a joint 
demurrer from all, good as against all; or of the 
doctrine that an exception joint as to the except- 
ors, or an assignment of error joint as to the 
plaintiffs in error, is, like a joint declaration or 
joint demurrer, not good as to any if not good as 
to all who join; not to say a case where the court 
uses the word “joint” in relation to the exceptors 
or plaintiffs in error, and treats the tie which that 
word implies as the cause of which its disposition 
of the appeal is the effect. 

As to Kline et al. v. Board, etc. (152 Ind. 321, 
31 N. E. 476) that turns out to be a case where, 
to quote from the opinion of the court, “ the court 
made a special finding of facts and stated its sev- 
eral conclusions of law thereon. Appellants did 
not except to these conclusions severally, but ex- 
cepted jointly. The rule is, under such circum- 
stances, that all of the conclusions must be wrong 
in order to render such an exception available. It 
cannot be successfully insisted in this case that 
all of the conclusions are wrong. and it must 
therefore follow that the exception to the conclu- 
sions does not serve to raise any question for our 
consideration.” Now whoso will but stop a mo- 
ment over the concise sentence that the present 
quoter has ventured to put in italics, and consider 
how possible it was for “ appellants” to individu- 
ally and collectively “except” to the “ conclu- 
distributively and in mass, instead of 
collectively excepting to them as a body of con- 
clusions, must, it should seem, understand the 
court to have simply meant, in their use of that 
sentence, that, in respect of the exceptors, the 
exception was by each of them for himself and 
all of the others, so to speak, and, in respect of 
the “conclusions,” a challenge by each of the 
exceptors for himself and all of the others of the 
validity of said conclusions, considered in the 
bunch, not distributively; and, so understanding, 
concede that the court, in the disposal of that 
appeal, was within the reason of the doctrine that 
a declaration good as against one is good as 
against all of the co-demurrants, under a demurrer 
which they interpose collectively and not distribu- 
tively. 


sions ” 


Heaston et al. v. Board, ete. (153 Ind. 439) 
proves to be a case where the appellants, proceed- 
ing upon the theory that they were joined together 
in unity of interest, together excepted to con- 
clusions of law, not as conclusions of law which 
they were seeking to bring under review dis- 
tributively, but under review in their collective 
form; and where, as the error particularly pressed 
for correction occurred in one of the conclusions 
only, the court accordingly held that they could 
not consider that particular one of the con- 
clusions apart from the rest, under such an excep- 
tion as challenged their validity in their collective 
form only; and the court treated the appeal as 





practically disposed of when they decided Kline 
et al. v. Board, etc. (supra). So it may be said of 
Heaston et al. v. Board, etc., that its application 
of the rule finds the same support in the reason of 
the rule that the application made in Kline et al. 
v. Board, etc., does. 

Evansville, etc., R. R. Co. v. The State, ex rel., 
etc. (149 Ind. 277), the remaining one of the cited 
acses, proves to be a case where there had been 
and was but one party to the side, and where, 
therefore, any conclusions of law possible of being 
drawn by the court on any special finding of facts 
of necessity left the party who might competently 
except to such conclusions of law throughout, or 
to one or more of them only, according as all or 
one or more of them might affect some substantial 
right of the party to determine for itself the scope 
of its challenge in the premises, and abide what- 
ever might be the legal consequences of its choice. 
As will be seen from the opinion of the court, the 
trial court made a special finding of the facts, and 
stated two conclusions of law thereon, the first in 
favor of the appellant, the second in favor of the 
appellee. The court say: “ Appellant excepted to 
them jointly, and not severally, and it is well 
settled that if either is good the exception must 
fail.” If the law of procedure were so elastic that 
the pleader might at once face about and become 
the demurrant to his own pleading, it would not 
be hard to understand why a litigant might not at 
once face about on a of law in his 
favor, and, by exception, present it for review on 
appeal; to say nothing about understanding how 
a litigant by failing, in his exception, to discrim- 
inate that particular conclusion of law from an- 
other and distinct conclusion of law squarely 
against him, and involving whatever there could 
be in the way oi possible injury to his rights, 


conclusion 


should be denied the benefit of the exception in 


respect of the latter conclusion of 
ground that having excepted to the 
jointly. and not severally,” 
fail if either is good.” 


law, the 
* conclusions 
his “exception must 
But be this such stumbling- 
block as it may, it must be conceded here and now 
that the decision of the Supreme Court of Judica- 
ture of the State of Indiana in this case is, for all 
practical purposes, sufficiently * on all fours” with 
that of the Appellate Court of the State of Indiana 
in the principal case to be an authority in point. 
Still, when the former tribunal conclude their 
written opinion with the paragraph: ‘“ No objec- 
tion is pointed out to the first conclusion, and we 
think it is The first conclusion being 
correct, under the rule stated, appellant’s excep- 
tion to both conclusions must fail,” the reader, if 
an attorney, will perhaps be thankful that it never 
fell to his lot, whether as appellant or appellant's 
attorney, to try to point out an objection to a 
conclusion of law so essentially harmless to his 


on 


correct. 


side of the controversy, if he is not inclined to 
doubt whether it may not, after all, be rank legal 
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heresy to say that a demurrer by a single demur- 
rant is merely a challenge of the sufficiency of the 
pleading as confined to the demurrant. 

Anent the principal case, then, it is submitted: 
The court first decide that the defendants in two 
of the three judgments in the record are not neces- 
sary parties to appellant’s appeal, but that his 
appeal can stand without their joinder, or notice to 
them to join, on the ground that there is no 
necessary privity of interest between the appellant 
and any of them, and no privity of interest in the 
result of the appeal, since the affirmance or re- 
versal of the judgment which is against appellant 
alone can in no wise affect any of them, all of 
which strongly argues, to say the very least, a 
flat elimination from appellant’s appeal of all ques- 
tions affecting the correctness of any judgment 
against Beals & Orr alone, or against George 
Anthony alone, with nothing left save the question 
of the correctness of the conclusions of law as 
pertirient to the judgment against appellant alone. 

‘Though appellant’s exception was to the con- 
clusions of law, it would have been idle of him to 
except to them distributively, save in case of a 
particular one of them. 

General as the exception was, the rank folly of 
the exceptor, in attempting to except to what in 
no wise affected or pertained to his own interests, 
was enough for the court to understand the excep- 
tion as pertaining wholly to the one of the con- 
clusions which affected the exceptor’s interests 
—-affected the judgment against himself alone, 
and not that other one against Beals & Orr alone, 
or yet that other one against George Anthony 
alone. 

Assuredly the court could not, in the teeth of 
the exception, excusably say that they needed to 
be shown which one that was. 

The upshot of the whole case seems to be pretty 
much as if the court had said to appellant: You 
were entirely right in taking your own appeal on 
your own hook; but then, good sir, you have not 
established the foregone conclusion that you were 
appealing on your own point alone, and not on 
some other people’s points also. Therefore we 
must assume that you have not brought up your 
own point, but brought up some other people’s 
points. We will decide one of these points of the 
other people, not for you, but for the other people, 
for it is a point which the other people. not being 
before us, have not brought before us, and which 
you could not bring before us, and we will not 
decide your point, though the only 


point you 


could bring before us, inasmuch as you have, in 
bringing it before us, 
with 


decide. 


brought along, cheek-by- 


jowl it. the aforesaid point that we wil! 


U. J. Hasmaonn. 
INDIANAPOLIS, IND. 








MASTER AND SERVANT. 

SaFeE PrLace to Work — INSPECTION — ORDER 
BY Master HIMSELF — CREDIBILITY OF WIT- 
NESS. 

New York Court oF APPEALS. 
Decided June 19, 1900. 
ARCANGELO Capasso, Respondent, v. Epwarp G. 
WooLroLk et al., Appellants. 

A contractor who undertakes to do work which 
includes the picking up of loose stone and rock 
thrown out by blasting has the right to in- 
trust the duty of making inspection of the 
place where the work is being performed, as 
well as the other details of the work, to a skill- 
ful foreman and competent workmen; and if 
one of the workmen thus employed is injured 
on account of a failure to make inspection, or 
by any negligent act of commission or omis- 
sion in the progress of the work, such negli- 
gence is that of a fellow-servant, for which 
the master is not liable. 

Whether the servant is ordered to go to the place 
where he is subsequently injured, by the mas- 
ter in person or by some _ superintending 
agent, is unimportant; for in either case the 
duty of the master to his employe is the same. 

The principal witness for the plaintiff gave testi- 

mony of a general nature that no inspection 

of the work had ever been made. Defendant's 
foreman then gave direct and precise evidence 
to the effect that on the night in question he 
had carefully inspected the place. Afterwards 
the plaintiff and the said principal witness 
were recalled in rebuttal, but did not contra- 
dict in any way such testimony of the foreman. 

Held, that upon such testimony the evidence 

that inspection had taken place was undis- 

puted, and that there was, therefore, no ques- 
tion to be submitted to the jury. 


Plaintiff brought this action for personal in- 
juries, received by him while employed by the 
defendants and which he alleges to have been 
caused by the negligence of the latter. The de- 
fendants, as contractors, were engaged in lower- 
ing the tracks of the New York & New Haven 
R. R., a work which had been going on for some 
two years. During that time the plaintiff had been 
working for them, and at the time when he re- 
ceived the injuries in question he was a member 
of what was called the “night gang.” The duty 
of those belonging to the night gang was to pick 
up and remove loose stone and rock which had 
been left in the cutting after blasts. Upon the 
evening in question, plaintiff says that one of the 
defendants gave him orders to go to work, and 
that at about half-past three in the morning a 
large stone, becoming loosened, fell from the top 
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of the bank above him upon his foot. A witness 
in his behalf, who was one of the workmen, was 
examined as to the manner in which the blasting 
was generally accomplished and how many holes 
were drilled for a blast. He was then asked this 
question: “ Now, after the blastings occurred, or 
went off, what did they do, if anything, with re- 
gard to the examination of the rocks before send- 
ing the men to work?” The answer given was: 
* The contractors never did anything. They never 
sent anybody around.” No other evidence was 
given on the part of the plaintiff with respect to 
the work of inspection. On behalf of the defend- 
ants it was testified by the foreman in charge of 
the blasting that, after the blasts of the day pre- 
ceding the accident, they had barred down any- 
thing that was loose or dangerous; that it was 
customary to do it; that he had it done on that 
day, and that there was nothing when he left at 
six o’clock that was dangerous or likely to fall. 
The foreman of the night gang, in which the 
plaintiff worked, testified concerning this stone, or 
rock, on the evening in question, that he had called 
the men up and tried to turn the rock with bars, 
but could not move it; that an effort was made to 
pull the rock over with the derrick, but neither by 
using the derrick nor by the men with bars could 
the rock be moved. At the conclusion of the case, 
the request of the plaintiff to go to the jury upon 
certain questions was denied, and the defendants’ 
motion to dismiss the complaint was granted, to 
which the plaintiff excepted. At the Appellate 
Division, where the exceptions were ordered to 
be heard in the first instance, the pliantiff’s excep- 
tions were sustained and a new trial ordered. 
From the order of the Appellate Division the 
defendants appealed to this court, giving the usual 
stipulation for judgment absolute in the event of 
affirmance. 

Perry D. Trafford for appellants; T. F. Hamil- 
ton for respondent. 


Gray, J. —I am tunable to distinguish this case 
from that of Perry v. Rogers, decided by us since 
the decision of the Appellate Division in this case 
(157 N. Y. 251). In that case the plaintiff was 
directed by the foreman in charge of the men to 
go up “on the bench,” which had been created in 
the side of a ledge of rock by blasting, for the pur- 
pose of cleaning it off. While so engaged a large 
stone fell out of the wall, some six or seven feet 
above the bench, and inflicted upon him the per- 
sonal injury for which he recovered a judgment. 
The judgment was reversed in this court, upon the 
ground that the master had furnished everything 
that he was obliged to, including competent em- 
ployes and a skilled foreman; that any omission 
on the part of the foreman to notify the plaintiff 
to pry off the piece of rock that fell upon him was 
not attributable to the master, as it related to an 
ordinary detail of the work in which the foreman 








and the others were engaged, and that the negli- 
gence of the foreman in that respect was the 
negligence of a fellow-servant. The theory of 
the court below, in that case, that the duty of the 
defendant to provide a reasonably safe place for 
his workmen was continuous, so that in every 
change in the situation, occasioned by the blast- 
ing, the master’s duty of providing a reasonably 
safe place for his workmen attached, was nega- 
tived in the opinion of this court. It was observed, 
with respect to the master’s duty towards the 
plaintitf to remove threatening fragments of stone, 
that “it formed one of the many details of the 
work incident to the removal of this rocky cliff, 
which the defendant had a right to intrust to a 
skillful foreman and competent workmen, after 
providing them with the necessary and proper 
machinery, appliances and tools.” The conclusion 
reached by us in that case was predicated upon 
the prior decisions of Loughlin v. State of New 
York (105 N. Y. 159) and Cullen v. Norton (126 
N. Y. 1). The principle of that decision is appli- 
cable to the present case, and, in my opinion, calls 
for a reversal at our hands. It is true that the 
plaintiff testified that one of the defendants di- 
rected him to go to work, and in the opinion of 
the Appellate Division stress is laid upon that 
feature. But I am quite unable to perceive how 
it in anywise affects the case. Assuming, as we 
must, the truth of the fact so testified to, it was no 
more than what would be always implied in a 
direction given to an employe to perform his work 
in a designated place. Whether the direction is 
given by the master in person, or by some super- 
intending agent, is unimportant; for, in either case, 
the duty of the master towards his employe is the 
same. If the master gave the plaintiff the order to 
enter upon the work that evening, the former had 
the right to intrust its details to the foreman, 
whose competency is not quetsioned, and to the 
night gang, whose members, in the absence of 
evidence to the contrary, were, presumably, com- 
petent workmen. The master, in such a case, is 
not supposed to watch for supervening conditions 
in the progress of the work on which his work- 
men are engaged. If his measure of duty had 
been performed by sending them off to the work 
under right conditions, with an experienced fore- 
man and competent workmen, nothing further 
was incumbent upon him. If the accident hap- 
pened during the performance of their work, due 
to some negligent act of commission or of omis- 
sion in their midst, then the negligence was that 
of a fellow-servant, and that was a risk which the 
plaintiff assumed in entering upon the employ- 
ment. 


Nor can it be said of this case, as it was con- 
sidered at the Appellate Division, that there was 
any evidence for the consideration of the jury 
that there had been an omission in the duty of in- 
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spection. The only evidence on the part of the 
plaintiff bearing upon inspection was general in 
its nature and with no especial reference to the 
situation upon the night in question. It was to 
the effect that after the blastings occurred, which 
had been previously described by the _ witness, 
“the contractors never did anything; that they 
never sent anybody around.”” On behalf of the 
defendants it was testified by the day foreman 
that, after the blasts of the day preceding the 
night in question, he and his men had gone over 
the loose stone and had barred down all that 
seemed dangerous. The foreman of the night 
gang, particularly, testified that he had noticed this 
particular stone, or rock, which fell upon the 
plaintiff, and that he had tried to move it by use 
of the derrick, as well as by bars, without success. 
After the evidence was closed the plaintiff was re- 
called, as was his principal witness who had given 
the evidence concerning the blastings and the 
custom of the contractors; but neither of them 
contradicted in any way the testimony of the fore- 
man of the night gang. The effect of this direct 
and precise evidence given by the foreman of the 
plaintiff's gang and the failure to contradict it by 
the plaintiff and his witnesses, when recalled in 
rebuttal, did not seem to have been appreciated in 
the court below. I regard them as determining 
features of the case. 

As the case was left upon all the testimony, 
there was no question to be submitted to the jury; 
for the evidence that there had been an inspection 
of the work and that care had been exercised to 
remove the threatening danger was undisputed. 
If, therefore, it could be said that the master, in 
personally directing the plaintiff to perform his 
work at the place in question, had assumed some 
extraordinary duty of care, which I do not admit, 
it was not shown that he failed in its requirements. 

The order of the Appellate Division should be 
reversed, and judgment should be entered dis- 
missing the complaint, with costs to these appel- 
lants in all the courts. 

ParKeEr, Ch. J.; O’Brien, HaiGut, MArtTIN, 
LANDON and WERNER, JJ., concur. 

Order reversed, &c. 


—-— + —— 


FORTUNE TELLING AND THE LAW. 


E often hear of comparatively obscure per- 
sons being prosecuted and convicted for 
fortune-telling; but the police do not seem to 
trouble fortune-tellers who charge high fees, oc- 
cupy expensive rooms, and find their dupes in the 
higher classes of society. Yet it is notorious that 
such persons flourish, and one has this week been 
brought to justice who was making an income that 
many a professional man would consider princely, 
but it seems to have been left to a private person 
to take proceedings against her. It is idle for 
fortune-tellers nowadays to attempt to defend 





themselves on the ground that they believe in 
their own arts. The Vagrancy Act makes punish- 
able “every person pretending or professing to 
tell fortunes or using any subtle craft, means or 
device by palmistry or otherwise to deceive or 
impose on any of her majesty’s subjects.” Now, 
from Reg. v. Entwistle (1899, 1 Q. B. 846) it ap- 
pears that a person who, without any intent to 
deceive, pretends to tell the fortune of a person 
who knows that it is merely a game and is party 
to the pretence, is not guilty of an offense; but 
otherwise the intention to deceive is included in 
the words “ pretending or professing,’ and it is 
not necessary that the intent should be specifically 
alleged. The case of Penny v. Hanson (35 W. R. 
379, 18 Q. B. D. 478) is much stronger. It was 
contended for the accused in that case that no 
evidence had been given against him that he did 
not believe in what he 
answer, Denman, J., 
loquitur. 


professed to do. In 
said: “In this case, res ipso 
It is absurd to suggest that this man 
could have believed in his ability to predict the 
fortunes of another by knowing the hour or place 
of his birth and the aspect oi-the stars at such 
time. We do not live in times when any sane man 
believes in such a power.” And Mathew, J., said: 
“Tam entirely of the same opinion.” But if it is 
absurd to think that the fortune-teller himseli 
should believe in his own powers, it is unfortu- 
nately the tact that many persons of good position 
and education do believe in the powers of som: 
of these adventurers. In the recent case it was 
said in court that the woman's clients included 
persons of all sorts and conditions. ‘ Bishops” 
were expressly mentioned, but nothing was said 
about judges or police magistrates. It may be 
hoped, therefore, that none of these latter gentle- 
men have laid themselves open to the risk of being 
classed as insane by Mathew, J. At all events, as 
such persons do exist, it is clearly right that they 
should be protected from deception, even though 
it is due to some mental weakness on their own 
part that they are deceived. It is a crime for the 
fortune-teller to take advantage of this weakness, 
and that crime should be punished. — Solicitors’ 
Journal. 


Legal Hotes. 


A Concord, N. H., judge has decided that soda 
water is one of the necessaries of life and may be 
sold on Sunday. 

Two Christian Scientists were found guilty re- 
cently in a Milwaukee court of practicing medi- 
cine in violation of a State medical law. In giving 
his decision Judge Neelen cited the decision of 
the United States Supreme Court in the Mormon 
case, holding that a man’s religion is subordinate 
to the laws of the land, and that he cannot go con- 
trary to the laws of the State. An appeal was 
taken. 
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Miss Eulberg is an Iowa girl. She had a mis- 
understanding with a neighbor’s dog. In the 
course of it she not only spoke severely to the 
dog, but threw sticks and stones at him. A few 
months later the dog lay in wait for her and bit 
her. She sued the dog’s owner, a Mr. Van Ber- 
ger, for damages and got a verdict. The lowa 
Supreme Court sustains it. “A dog,” says the 
justices, “has no right to brood over his wrongs 
and remember in malice.” — Hartford Courant. 


Following the established custom of electing 
their president one year from the country and the 
next year from Chicago, the Illinois Bar Associa- 
tion has elected as president Judge Jesse Holdom, 
of Chicago, to succeed Judge Benson Wood, of 
Effingham. The new president is of English 
birth, but has lived in Chicago since boyhood. 
His early education was obtained in the London 
schools and his legal training in a Chicago law 
office. He has long stood among the leaders of 
the Chicago bar, and two years ago was elected 
‘as a judge of the Superior Court. He is a promi 
nent member of the Hamilton and Union League 
Clubs. — Law Register. 


The Law Journal has been investigating the 
Nashville College of Law, and has obtained re 
liable information which justifies it in denouncing 
that institution as a fraud pure and simple. Wm. 
Farr, president of the institution, who flourishes 
LL. D. after his name, is 
reputation. He was at one time connected with 
an institution at Chattanooga, Tenn., that sold 
diplomas. The Bar Nashville is 
considering the advisability of taking some action 
with regard to the college that will exonerate the 
name of that city from any responsibility for the 
presence there of the fraudulent concern. The 
Law Journal has been imposed upon to the extent 
of advertising for the so-called college, but upon 
learning the true facts of the case canceled the 
contract and discontinued the 
Detroit Law Journal. 


a man of very shady 


Association of 


advertisement. — 


_—————— 


English Hotes. 

At the Hertford Assizes Charles Bullock, solici- 
tor, of Great Berkhampstead, pleaded guilty to 
several charges of converting to his own use 
money entrusted to him for investment by clients, 
and was sentenced to twelve months’ imprison- 
ment. On behalf of the treasury it was said the 
total sum received by prisoner as trustee was 
£28,000, all of which had been appropriated by 
him. Most of it had gone in financing certain 
building speculations. Mr. Grubb made an urgent 
appeal on behalf of the prisoner, who had not used 
any of the money for his own benefit, and had 
handed everything over to the trustees. He hada 
wife and a large family depending upon him. The 








learned judge said it was a bad case, but no doubt 
the prisoner was tempted by the fatal facilities 
given him by persons who had relied upon him. 
He doubted whether he ought not to send him to 
penal servitude, but would not take that course. 


A curious question arises as to the law under 
which those British subjects are punishable who 
have in the territory of the late South African 
Republic fought against the queen, says the Law 
Journal’ The Roman-Dutch law of treason cur- 
rent in the Cape and Natal does not apply to acts 
by British subjects outside these territories. The 
Roman-Dutch law of treason in the Orange River 
Colony and the Transvaal is substantially the 
same as in British South Africa, but of course the 
British subjects who have aided the republics 
against the crown have earned praise and not 
penalties under the republican law. The rebels 
are not subject to military law, nor within the 
provisions of the Army Act (section 41) which 
allow the trial of common-law crimes by courts- 
martial in certain cases. The result seems to be 
that at present the cases of treason to which we 
refer are triable only in England under 35 Hen. 
VIII, ¢. 2, and 5 & 6 Edw. VI, c. 11. But if prose- 
cutions are proposed, we assume that the crown 
can by a prerogative order in council establish 1 
competent court of justice to try British subjects 
in respect of crimes against English law already 
cognizable here. 


The death of Mrs. Gladstone, the widow of the 
illustrious statesman, will recall to the memory of 
legal circles that Mrs. Gladstone came of a legal 
stock. The father of Sir William Glynne, the first 
holder of the baronetcy, which became extinct on 
the death of Mrs. Gladstone’s brother, Sir Stephen 
Richard Glynne, the ninth baronet, in 1874, was 
Sir John Glynne, an eminent crown lawyer and 
politician in the time of Charles I. John Glynne 
was appointed recorder of London in 1643. In 
1655, during the commonwealth, he accepted the 
position of chief justice of the Upper Bench — 
an office analogous to that of lord chief justice. 
At the Restoration he made his peace with Charles 
II, was created a serjeant-at-law in June, 1660, and 
king’s serjeant im the following November. He 
rode in the coronation procession of 1661, and 
was thrown from his horse and all but killed by 
the animal falling upon him. His great feat as an 
advocate was his speech on the impeachment of 
Strafford. His judgments on the bench were re- 
garded as specimens of lucidity and method. His 
inconsistent public career made him the victim of 
much personal animosity. The memory of this 
rancour is preserved in the well known couplet, 
stated incorrectly by Wood to be taken from But- 
ler’s Hudibras: 


Did not the learned Glynne and Maynard 
To make good subjects traitors strain hard? 
— Law Times. 
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Legal Laughs. 


Litigant — “ You take nine-tenths of the judg- 
ment? Outrageous!” 

Lawyer — “1 furnish all the skill and eloquence 
and legal learning for your cause.”’ 

Litigant — * But I furnish the cause.” 

Lawyer — * Oh, could do 
Philadelphia Call. 


anybody that.” — 


Here’s a marriage notice with comment that 
appeared in a North Dakota paper: Married at 
Flintstone, by Rev. M. Windstone, Nehemiah 
Whitestone and Wilhelmina Sandstone, both oi 
Limestone. This is getting mighty “ rocky,” and 
there’s bound to be a “ blasting” of these * stony ” 
hearts before many “pebbles”’ appear on the 
connubial beach. The grindstone of domestic in- 
felicity will sharpen the ax of jealousy and discord, 
and sooner or later one or the other of this pair 
will rest beneath a tombstone. Then look out for 
brimstone. 


Judge Wright once reminded Judge Underwood 
in a courteous way that justice was represented as 
being blind and holding the scales of justice evenly 
balanced in her hand. 

“Yes,” said Underwood, “and I have long 
thought that the representation was a mistake in 
the designer, for how is it possible for her to tell 
whether the scales are evenly balanced without 
she raises the bandage a little? And there is an- 
other mistake that the lawyers make. You mis- 
construe the old maxim that a man shall be tried 
by his peers, and so whenever you have a guilty 
scoundrel to defend, you try to get one or more 
guilty scoundrels on the jury. That is not what 
the Magna Charta meant by peers.” — Exchange. 


> —-——- 


Rew Hooks and Hew Editions. 


Rouech’s Manual of the Rights, Duties and Lia- 
bilities of Notaries Public, Under the Common 
Law as Modified by the Statutes of Michigan. 
By August E. Rouech. The Richmond & 
Backus Co., Detroit, Mich. 1900. 


This excellent littke work of some 200 pages is, 
as its title indicates, intended for the instruction 
and guidance of those public officials who are by 
law authorized to attest signatures in deeds, con- 
tracts, affidavits, declarations, etc., note and pro- 
test bills of exchange, draw up protests, administer 
oaths, etc. It consists of nearly one hundred 
pages of carefully prepared matter under appro- 
priate heads and nearly an equal number of pages 
devoted to useful and accurately prepared forms, 
with instructions as to their use, besides the forms 
of certificates of acknowledgment used in the sev- 





eral States and territories. The book is adapted 
for use in other States as well as Michigan, as the 
common law is given in most cases, and the prin- 
cipal part of the book relative to affidavits and 
commercial papers is governed almost entirely by 
the common law. It has been prepared with evi- 
dent care and thoroughness and cannot fail to 
prove in the highest degree useful to officials oj 
the class to which it relates. : 


Historical Jurisprudence. An Introduction to the 
Systematic Study oi the Development 
Law. By Guy Carleton Lee, Ph. D. 
York: The Macmillan Company. goo. 

The recent awakening of interest in scientific 
legal study, in which important field this country 
has been woefully backward, has stimulated the 
author to publish the results of his researches 
which he has carried over a number of years. 

* Historical jurisprudence,” says the author, “ has 

been developed in the Old World. In university 

and in study, during a score of centuries, the 
ablest thinkers have given of their best effort to 

periect the science, until it has achieved an im- 

portan¢e not excelled by that of theology. In 

the New World the northern continent has been 
surpassed by the southern in this science. In 

South America the study of jurisprudence early 

found an honored place. In the United States the 

rush and tumult of material progress have caused 
the philosophical to recoil before the impact of the 

ultra-practical. Scientific prudence has been a 

thing unknown to the majority, not even being 

considered a necessary background for the com- 
prehension of law. The inevitable reaction has 
lately occurred.” 


of 
New 


This book is intended as a help in the systematic 
study of the history of law. Primarily written for 
lawyers and teachers, it also appeals to laymen, 
for jurisprudence has been a mighty factor in the 
development of civilization. The subject is treated 
under three headings: The Foundations of Law, 
The Development of Jurisprudence and The Be- 
ginnings of Modern Jurisprudence. The purpose 
of the volume, as declared by the author in his 
preface, is to prove a helpful guide to the system 
atic study of law, an aid to the teacher of juris- 
prudence who seeks a basis for his expositions, or 
a means of conveying information to the general 
reader. From such examination as we have been 
able to give to the volume, we are confident it will 
prove highly useful and valuable. Few men in 
the United States are better fitted by education, 
temperament or ability to perform the task which 
Prof. has so well done. In the historical 
department of Johns Hopkins University he has 
accomplished much in bringing the study of scien- 
tific jurisprudence to that place to which it is enti- 
tled, and the present work will stand as a monu- 
ment to his industry, research and culture. 


Lee 





